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Item 1.01 Entry into a Material Definitive Agreement.
 
On July 26, 2023, Snail Games USA Inc. (the “Company”) entered into a Cooperation Agreement (the “Cooperation Agreement”) with Marbis GmbH (“Marbis”). All capitalized terms not otherwise defined herein have the same meaning given to such capitalized terms in the Cooperation Agreement.
 
Pursuant to the Cooperation Agreement, the Company agreed, among other things, for the period commencing on the date of the Cooperation Agreement and ending on the expiration of the seven (7) year anniversary, to grant Marbis the exclusive, non-transferable, global, and irrevocable (i) right to (A) provide the Company with official servers to host and run the games titled “Ark: Survival Evolved” (“ARK SE”), “Ark: Survival Ascended” (“Ark SA”) and “Ark II” (“Ark 2”, together with Ark SA, Ark II and any and all future remakes, sequels, prequels, spin-offs, and other related contents, collectively “Games”, each a “Game”) under the Ark 1 and Ark 2 license agreements between the Company and SDE Inc., and (B) rent out private servers and community servers, (ii) license to use the server files, client keys, or any other, or other form of, data in connection with (A) the administration and management of official servers, and (B) hosting and running the Games on private/community servers (but specifically excluding the servers which continue to host Ark SE in its current version, which shall be governed by Section 6.2 of the Cooperation Agreement), and (iii) license to host and run the Games on private/community servers, it being understood that Marbis shall be entitled to provide the aforementioned services through, and sublicense the aforementioned license to, its Affiliates and/or third party subcontractors appointed by Marbis.
 
In addition, subject to the terms and conditions of the Cooperation Agreement, Marbis has agreed to grant to the Company funding up to the principal amount of $4,046,932, which includes the outstanding amount of $1,046,932 accrued in March 2023 through June 2023 the Company has not made payment of to Marbis in connection with leasing official servers for the functional hosting of Ark SE to the Company. Pursuant to the Cooperation Agreement, Marbis has agreed to provide the Company with funds in cash in an aggregate amount of up to $3,000,000 without discount and free of bank charges and costs (other than those levied by the receiving bank) to the Company within five (5) business days after receipt of a written draw down notice to Marbis setting forth the relevant amount of tranches of up to $500,000 to be paid to the Company.
 
The foregoing summary of the Cooperation Agreement does not purport to be complete and is qualified in its entirety by reference to the full copy of the Cooperation Agreement, which is attached as Exhibit 10.1 to this Current Report on Form 8-K (and incorporated into this Item 1.01 by reference).
 
Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.
 
The information set forth in Item 1.01 of this Current Report on Form 8-K is incorporated herein by reference.
 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits. 
 
	Exhibit No.
	 
	Description

	 
	 
	 

	10.1
	 
	Cooperation Agreement, between Snail Games USA Inc. and Marbis GmbH, dated July 26, 2023

	104
	 
	Cover Page Interactive Data File (embedded within the Inline XBRL document)


 
	 


 
 
SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.
 
	 
	SNAIL, INC.

	 
	 
	 

	Date: August 1, 2023
	By:
	/s/ Jim S. Tsai 

	 
	Name:
	Jim S. Tsai

	 
	Title:
	Chief Executive Officer
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(b)

(©

'SGUSA shall notify Marbis of an Early Repayment, the contemplated payment date, and
the amount thereof no later than two (2) Business Days prior to the contemplate payment
date; Marbis shall promptly confirm receipt of the Early Repayment and its amount;

Unless otherwise agreed in writing between SGUSA and Marbis, Marbis shall be under no
obligation to make available to SGUSA any portion of the Principal Amount repaid to it
under an Early Repayment

Payment Credit

Unless otherwise agreed in writing between SGUSA and Marbis, all payments made by SGUSA
to Marbis under this Agreement shall first be credited against (i) accrued default interest (i any).
and (i) only thereatter against the Principal Amount.

Tax Gross-Up

(@

(b)

(©

Each payment of interest or other amounts by SGUSA to Marbis under this Agreement
shall, except as othenwise required by Law, be made without withholding or deduction for
or on account of any taxes.

If any suich taxes are required to be withheld o deducted from any such payment, SGUSA
shall prompty give written notice thereof to Marbis and, subject to completion and delivery
by Marbis of the forms, certficates, documents and other evidence referred to in Sec-
tion 2.5(c) below, the amount of the payment due from SGUSA shall be increased to an
‘amount which (after making any withholding or deduction for or on account of any taxes)
leaves an amount equal to the Outstanding Amount,

1f a withholding or deduction of tax is required by law, SGUSA shall make any payment in
connection with such withholding or deduction within the time allowed and in the minimum
‘amount required by law, provided thatif any penalties shall become payable or any interest
shall accrue, SGUSA shall pay such penalties or interest when due to the appropriate tax
authority. Within thirty (30) days of each payment of any taxes, penalties o interest,
SGUSA shall deliver to Marbis a certified copy of an official receipt evidencing such pay-
ment

Marbis agrees to complete and deliver to SGUSA any form, certificate, document or other
evidence reasonably requested by SGUSA and required by any relevant tax authority to
secure an exemption from, or reduction inthe rate of, any taxes in respect of which SGUSA
is required to pay additional amounts pursuant to Section 25(a). provided, however, that
Marbis shall not be obligated to complete and deliver any such form, certificate, document
or other evidence requiring disclosure of information or statements that t considers to be
confidential or disadvantageous to disclose.

INFORMATION RIGHTS
Initial Information Right
Promptly after the date hereof, SGUSA shall,

(@)

atits own cost (i) make available to Marbis any and allinformation pertaining to the current
status, process and timeline for the development, business planning, marketing and pub-
lishing of Ark SA, as well s (i) any other information Marbis may reasonably request in
connection with Ark SA; and
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(b)  Allow Marbis and its advisors to undertake site Visits of the premises of Wildcard, upon
reasonable notice and within usual business hours, to review information and original doc-
uments, and, either on site or per video conference, interview senior management of Wild-
card involved in the development of Ark SA

(the review of documents, interviews and site visits under this Section 3.1, "Due Diligence").

Upon satisfactory conclusion of the Due Diligence, Marbis shall issue a due diligence confirma-
tion notice ("DD Confirmation Notice") to SGUSA, such DD Confirmation Notice not to be un-
reasonably conditioned, delayed or withheld.

Recurring Information Rights

(a)  SGUSA shall provide Marbis with regular updates and information, including underlying
documents, relating to the ongoing development work relating to the Games.

(b)  SGUSA shall no later than on the fifteentn (15%) Business Day after the last day of each
calendar month provide Marbis with a statement of the monthly gross revenues generated
in connection with Ark SA (provided that Section 2.1(a) applies), or in connection with
Ak SE and the Games (provided that Section 2.1(b) applies), setting forth the respective
revenue share payable to Marbis for the respective month (each a "Revenue Statement’)
The obligations of SGUSA under this Section 3 2(b) shall commence with respect to reve-
nues generated in the calendar month being the earlier of (i) such calendar month in which
Ak SA s launched and offcially released, and (ii) November 2023,

QUALIFIED SUBORDINATION

Subordination

To avoid illquidity (Zahlungsunfahigkeit) of SGUSA within the meaning of section 17 German
Insolvency Act and over-indebtedness (Uberschuldung) of SGUSA within the meaning of sec-
tion 19 German Insolvency Act, or any comparable Law in the jurisdictions applicable to SGUSA,
Marbis hereby irrevocably declares vis-a-vis SGUSA that any claims for repayment of the Out-
standing Amount as well as any other ancillary claims, are (i) subordinated in accordance with
Section 19 para. 2 sent. 2 In conjunction with Section 39 para. 2 German Insolvency Act to all
present and/ or future claims of SGUSA's creditors pursuant to Section 39 para. 1 nos. 1 through
5 German Insolvency Act, and (i) rank ahead of any capital restitution claims of SGUSA's share-
holders or any other creditor of SGUSA in the rank immediately behind the creditors pursuant to
Section 39 para. 1 nos. 1 through 5 German Insolvency Act (collectively, *Subordination").
SGUSA shall be obliged to enter into appropriate intercreditor agreements with the other creditors
to ensure that the requirements set forth under item (i) of the preceding sentence regarding the
rank of the claims of Marbis are complied with.

Claims Restriction

Marbis shall only be entied to any repayment of the Repayment Amount as well as any other
ancillary claims, if SGUSA is neither iliquid or over-indebted, nor would become or is threatened
to become iiquid or over-indebted as a resultof suich payment (Durchsetzungssperre).

No Waiver

For the avoidance of doubt, the Subordination shall not operate or be construed as a waiver of
‘any claims of Marbis under or in connection with this Agreement.

10
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TERM; TERMINATION

Term

(@)

(6)

This Agreement shall remain in full force and effect until ll payment claims of any Party
under this Agreement (including Marbis' claim for repayment of the Repayment Amount)
have been finally settled in full

The provisions of Sections 4, 7 and 8 shall survive and continue to apply upon lapse of
this Agreement

Termination

(@)

(b)

(©

()

If, i) SGUSA fails to materially comply with its obligations in connection with the Due Dili-
gence, or (i)) upon conduct of the Due Diligence Marbis reasonably concludes that Ark SA
(A) cannot be published within a reasonable time period despite the Funding, or (B) vl
fail to at least match the general- and technical quality standards set by Ark SE, Marbis
may terminate this Agreement (which shall include the termination of Exclusivity and all
other rights granted under Section 6), provided that such termination right shall lapse im-
mediately after issuance of the DD Confirmation Notice, and further provided that the Prin-
cipal Amount outstanding as of such date shall be due and payable from SGUSA to Marbis
promptly upon receipt of a Notice of Termination.

This Agreement may only be terminated for cause (aus wichtigem Grund). Such cause is
given for the benefit of Marbis in particular in case of a material breach or non-compliance
by SGUSA of or with any of ts obligations arising under this Agreement andior a Game
Hosting Agreement (if such material breach or non-compliance remains uncred for 30
days following Marbis’ written notice thereof to SGUSAY), the solvent dissolution or winding-
up of SGUSA, o the initiation of or legal proceedings or the actual necessity to initiate
insolvency or comparable proceedings of any kind in respect of SGUSA. Marbis' right to
terminate this Agreement pursuantto section 490 German Civil Code, ie the right to termi-
nate this Agreement based on a significant deterioration of the financial situation of the
borrower, is expressly excluded

Any termination pursuant to items (a) or (b) above shall be valid only if made in writing
(Notice of Termination").

Sections 4, 7 and 8 shall survive any termination of this Agreement.

EXCLUSIVITY

Exclusivity regarding Games.

(@)

Subject to the satisfaction of the conditions of Section 6.1(c) below, for the period com-
‘mencing on the date hereof and ending on the expiration of the seven (7) year anniversary
of date hereof ("Exclusivity Period"), SGUSA hereby grants Marbis the exclusive, non-
transferable, global, and irrevocable (i) right to (A) provide SGUSA (and its Affiiates) with
official servers to host and run the Games and (B) rent out private servers and community
servers (other than the Excepted Servers), (i license to use the server files, client keys,
or any other, or other form of, data (collectively, "Server Files") in connection with (A) the
‘administration and management of official servers, and (B) hosting and running the Games
on private/community servers (but specifically excluding the servers which continue to host
Ak SE in its current version, which shall be governed by Section 6.2), and (ii) license to
host and run the Games on private/community servers, it being understood that Marbis

1"
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(6)

(©

shall be entitled to provide the aforementioned services through, and sublicense the afore-
mentioned license to, ts Affiates and/or third party subcontractors appointed by Marbis
("Games Exclusivity"). Marbis hereby accepts such grant.

SGUSA shall procure that neither SGUSA nor any of its Affiates nor any third party shall
be furnished with, have access to, or use the Server Files pertaining to the Games to
commercially rent official servers, or provide private andior community servers. Notwith-
standing the generality of the foregoing, SGUSA and its Affiates and service partners may
be fumished with, have access o, retain and/or use Server Files in connection with () run-
ning and hosting the Games on official servers exclusively provided by Marbis, and (ii) the
development of the Games. SGUSA shall, and shall procure that such relevant Persons
shall, not make use of such Server Files or data other than in strict compliance with the
preceding sentence.

The Games Exclusivity granted by SGUSA to Marbis is subject to the satisfaction of all of
the following conditions (collectively, the “Continuous Exclusivity Conditions”)

() Such Games Exclushity shall not apply to non-commercial, non-monetized servers
‘owned by end-users themselves and for such end-users’ own use (‘Excepted Serv-
ers’);

(i) The commercial terms of Game Hosting Agreements shall at alltimes be materially
similar to the then-prevailing industry terms for similar agreements; provided how-
ever that (A) to determine such terms (x) upon lapse of three (3) years after the date
hereof, and (y) thereafter no more than once per year, SGUSA shall have the right
to seek up to three (3) bids from third parties for game hosting services and (B) to
the extent such third party bids contain commercial terms materially superior to the.
terms of the Game Hosting Agreements, SGUSA and Marbis shall enter into good
faith negotiations regarding such terms of the Game Hosting Agreements with a
View to matching the commercial terms of the bid most favorable to SGUSA, it being
understood that the per server rental fee for the same specific server type (or com-
parable server type in terms of quality and performance) to be paid by SGUSA to
Marbis under a Game Hosting Agreement shall not fall short of ninety-five (95) per
Gent of the relevant per server rental fee payable during the immediately preceding
calendar year: and

(i) Throughout the Exclusivity Period, the per server rental fee to be paid by SGUSA to
Marbis for the same server type (or comparable server type in terms of quality and
performance) shall not exceed one hundred five percent (105%) of the relevant per
server rental fee payable during the immediately preceding calendar year.

62 Exclusivity regarding Ark SE

(@

Subject to the condition precedent that Ark SA has not been officially launched and re-
leased globally by 31 October 2023 ("Ark SE Exclusivity Condition"), and the Continu-
ous Exclusivity Conditions (which shall apply to this Section 6.2 mutatis mutandis). in ad-
dition to the Games Exclusivity, from 1 November 2023 until the lapse of the Exclusivity
Period, SGUSA hereby grants Marbis the sole and exclusive, non-transferable, global, and
irevocable (i) right to provide SGUSA (and its Affliates) with official servers (but excluding
Excepted Servers) to host and run Ark SE (as under the currently existing business rela-
tionship), (i) license to use the Server Files in connection with (A) the administration and
‘management of official servers leased to SGUSA (and its Affiiates), and (B) hosting and
running Ark SE on private/community servers, and i) license to host and run the Games

2




image13.jpeg
DocuSign Envelope ID: 0SFTCEES-D4AS-4741-8113-FC1196205355

(b)

on private/community servers, it being understood that Marbis shall be entitied to provide
the aforementioned services through, and sublicense the aforementioned license to, its
Affliates and) or third party subcontractors appointed by Marbis (*Ark SE Exclusivity",
and together with the Games Exclusivity, "Exclusivities"). Marbis hereby accepts such
grant

Subject to the occurrence of the Ark SE Exclusivity Condition, SGUSA shall procure that
neither SGUSA nor any of its Affliates nor any third party shall be furished with, have
access 10, or use the Server Files pertaining to Ark SE to commercially rent offcial servers,
o provide private and/or community servers (but excluding the Excepted Servers). Not-
withstanding the generality of the foregoing, SGUSA and its Affiates and/or service part-
ners may be fumished with, have access to, retain andior use Server Files in connection
with (i) running and hosting Ark SE on official servers exclusively provided by Marbis, and
(i) the development of Ark SE. SGUSA shall, and shall procure that such relevant Persons
shall, not make use of such Server Files or data other than in strict compliance with the
preceding sentence.

Subject to the occurrence of the Ark SE Exclusivity Condition, and to the extent, SGUSA
has made Server Files pertaining to Ark SE available to third parties o the public with a
View to the provision of official, private and/ or community servers, SGUSA shall promptly
‘agree with Marbis on a notice to be sent by SGUSA or its Affiiates to businesses providing
SGUSA and its Affiliates with official servers, or renting out private and/ or community
servers to end-custormers (but excluding the Excepted Servers), with respect to Atk SE
that (i) SGUSA and s Affiiates intend to implement and or amend applicable terms of
use such that the commercial use of the Server Fills for Ark SE will no longer be permis-
sible from a specific date (such date to be further agreed between SGUSA and Marbis, but
inno eventlater than 31 December 2024). and (i) that the right to commercially use further
developments and/or publishments of Ark SE and Server Files for Ark SE s subject to an
exclusivity agreement such that such third party wil no longer be entitied, or granted a
license, to provide official server for, or rent out private and or community servers to end-
customers of, Ark SE.

63 Third Party Infringements

(@

SGUSA shall promptly (i) inform Marbis in writing if SGUSA becomes aware of any in-
fringement of the scope of the Exclusivities (‘Infringement’) and provide Marbis with all
relevant information relating thereto available to SGUSA and its Affiates, and (i) take all
commercially reasonable action to ensure that the Infringement is promptly ceased and
related damages or other payments are promptly recovered from the infringer.

Marbis shall be solely entitied to any damages or other payments recovered from the in-
fringer in connection with the Infringement. Upon Marbis' written request and subject to
approval by SGUSA's counsel, (i) Marbis shall have the right to take legal action in lieu of
SGUSA — whether in court or out of court  against an Infringement (i) SGUSA shall, and
shall procure that its Affiates shall (A) issue any deed. declaration or other statement as
may be reasonably required or helpful to confirm or perfect Marbis'right to take legal action
against the Infringement, and (B) provide Marbis, at Marbis’ cost, with any other reasona-
ble assistance (e.g., as may be required to establish the existence of, ownership in or right
to use the relevant rights).

3
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Non-Circumvention of Exclu

Rights

Prior to the lapse of the Exclusivity Period, without Marbis' explicit written consent, SGUSA shall
not, and shall not agree to, directly or indirectly, (i) sell, transfer, confer to the benefit of a third
party, or othervise dispose of any of the rights granted to SGUSA under an Ark License Agree-
ment, o (i) terminate, transfer (including by operation of law), amend, modify, supplement, imit
the scope of, or otherwise in a manner reasonably likely to be detrimental to the Exclusivities or
their enforcement make any changes to, an Ark License Agreement; provided that Marbis' con-
sent shall not be required to the extent the Exclusivities granted hereunder remain unaffected by
such action.

CCOOPERATION; COMPLIANCE WITH LAWS

(a)  Each Party undertakes to take, and shall procure that each of its Affliates shall take, all
commercially reasonable steps within its powers as another Party may from time to time
require, including the obligation to issue any reasonably required deed, declaration or other
statement, or to amend the terms and conditions of this Agreement and/or the Game Host-
ing Agreements, to secure to each other Party the full commercial benefit intended under
this Agreement

(b)  The Parties shall take all action and measures and make all declarations (including enter-
ing into one or more separate data processing agreement and/or other agreements as
necessary) to at al times comply with (i) applicable data protection laws, including the EU
General Data Protection Regulation (Reg. EU 2016/679) and the German Federal Data
Protection Act (Bundesdatenschutzgesetz ~ BDSG). and (ii) any other applicable regula-
tory Laws, requirements, conditions, and/ or standards, each of items (i) and (ii) as en-
acted, ratiied or amended from time to time.

MISCELLANEOUS
No Set Off

Without Marbis' explicit written consent, SGUSA shall not be entiied to (i) set-off or net any rights
and claims it may have against any rights or claims of Marbis under this Agreement or otherwise.,
o (i) refuse o perform any obligation it may have under this Agreement on the grounds that it
has a right of retention, unless the rights or claims of SGUSA have been acknowledged in writing
or have been confirmed by a final decision of the arbitral tribunal

Costs and Expenses

Unless specifically stipulated othenwise herein, all costs and expenses in connection with this
Agreement (including the costs of professional advisors) shall be borne by the Party incurring
such costs and expenses.

Default Interest; Interest

Any failure by either Party to make any payment pursuant to this Agreement in accordance with
the terms of this Agreement when due shall resultin such Party's immediate default, without any
overdue notice being required. If any Party is in default with any of its payment obligations under
this Agreement, the amount in default shall bear interest from (and including) the respective due
date until (but excluding) the date of receipt of payment at an interest rate of twelve per cent
(12%) per annum.

"
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Any default interest shall be simple, non-compounding, interest accruing from the relevant due
date for payment until the payment is actually received and thereby setled in full in accordance
with this Agreement on the basis of actually elapsed days in a 360-days' year (act/360)

Assignments; Third Party Beneficiaries

(a)  Unless explicitly set forth in this Agreement, no Party may assign, delegate or otherwise
transfer any of s rights or obligations under this Agreement without the prior written con-
sentofthe other Party, except that a Party shall be entitied to assign, delegate or otherwise
transfer any rights, obligations or claims under this Agreement, as well as the Agreement
per se, to any of its Affiiates. If and to the extent a Party assigns, delegates or otherwise
transfers any of its rights, obligations or claims under this Agreement, such Party remains
liable for any obligations under, or breach of, this Agreement by the relevant assignee. A
Party shall promptly notify any assignment and the relevant assignee to the other Party.

(b)  Neither this Agreement nor any provision contained in this Agreement confers o is in-
tended to confer or shall be deemed to confer any rights o remedies upon, or operate to
the benefit of, any Person or entity other than the Parties, unless otherwise expliitly pro-
vided for herein.

Nature of Agreement

(@)  Nothing in this Agreement is intended to, or shall be construed to, create a partnership,
joint venture or agency relationship between the Parties. The Parties agree that each is an
independent contractor and neither Party will have the power to bind the other or to incur
obligations on the other's behalf without such other Party's prior written consent. Nothing
n this Agreement shall be construed as an obligation by either Party to enter into a con-
tract, subcontract, or other business relationship with the other Party.

(b)  Sublect to Section 6, nothing in this Agreement shall limit either Party's or any of its re-
spective Affiates’right to carry out s (respective) business, including to, directly or indi-
rectly. solci, promote, sell and/or provide its products and services to any customers
and/or third paries.

Confidentiality; Non-Solicitation

(@)  The recipient will not disclose the discloser's Confidential Information, except to Affiiates,
directors, officers, employees, agents, or professional advisors, on a need-to-know basis
and who have agreed in writing (or in the case of professional advisors are ofherwise
bound) to keep Confidential Information conficential. The recipient shall ensure that those
Persons use the Confidential Information only to exercise the rights and fulfl their respec-
tive obligations under this Agreement, and that they keep it confidential. The recipient may
also disclose Confidential Information when required by Law after giving reasonable notice:
o the discloser and a reasonable opportunity for the discloser to challenge such disclo-
sure, to the extent permitted by law. The recipient shall apply the same security measures
and degree of care as the recipient applies o its own confidential information

(b)  Each Party acknowledges that the recipient of Confidential Information may. as of the date
of disclosure of the relevant Confidential Information, be developing or may. in the future,
develop proprietary information internally or receive proprietary information from third par-
ties that may be similar to such Confidential Information. Nothing in this Agreement is in-
tended to contain, or shall be construed as, a representation or inference that the recipient
(or s Affiiates) shall not develop products, for tself or third parties, that compete with the

15
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88

products, processes, systems or methods contemplated by the received Confidential In-
formation, so long as the recipient (or any of it Afiiates) does not do so in breach of this
Agreement and so long as the recipient independently develops such products without
reference to or use of any Confidential Information

During the term of this Agreement and for a period of twelve (12) months upon expiry
thereof, each Party shall refrain from any attempts to solici, directly or indirectl, the ser-
vice or employment of current or future employees, directors, officers, freelancers or tem-
porary workers of the other Party, or to otherwise entice away such Persons, in each case
without the prior written consent of such other Party.

In case of a breach of the aforementioned non-solicitation obligation, breaching Party shall
pay a contractual penalty to the other Party in an amount equal to six () months’ gross
salary of the solcited Person based on the gross salary or fee, as the case may be, paya-
ble to such Person immediately prior to the lapse of its contractual relationship with the
non-breaching Party. The right to claim additional damages remains unaffected, it being
understood that any payments of the aforementioned contractual penalty shall be deemed
on account of stich damages and reduce the incurred damages accordingly.

Taxes

‘Subject to Section 2.5, which shall take precedence over this Section 8.7,

(@)

(0)

each Party shall be solely responsible for payment of any and all sales, use, excise, in-
come, personal property, VAT or other taxes levied, imposed or assessed with respect to
the respective Party's petformance under this Agreement to the appropriate taxing author-
ity prior to the time of such taxes becoming delinquent

Each Party shall indemnify and hold harmless the respective other Party in the event any
taxing authority seeks to collect from such other Party any taxes required to be paid by the
Party responsible pursuant to lit (a) above.

Notices

(@)

Al notices, requests and other communications under this Agreement (including the for-
warding of any Request for Services) shall be made in text form (including via email), un-
less this Agreement stipulates written form, in which case such notification must be signed
by the respective Party and either delivered by hand, by courier or by pdf copy attached to
an email, or executed by an electronic signature system such as DocuSign, in the English
language and to the Person at the address set forth below, or such other address as des-
ignated by the respective Person to the other Person from time to time:

() If addressed to Marbis to

(i) If addressed to SGUSA, to:
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89  Governing Law; Ju

(@

(b)

ion

This Agreement and the transactions contemplated hereby shall be governed by, and be
construed in accordance with, the laws of the Federal Republic of Germany, without regard
o (i)the United Nations Convention on Contracts for the International Sale of Goods
(CISG), and (i) the German rules on conflict o laws.

Al disputes and claims arising out of of relating to this Agreement (including the validity
thereof), or the Transaction shall be finally settled, under exclusion of any state courts
‘competence, by arbitration in accordance with the Arbitration Rules of German Institution
of Arbitration (Deutsche Institution fir Schiedsgerichtsbarkeit e.V.) ("Arbitration Insti
tion") as amended from time to time. The arbitral tribunal shall consist of three (3) arbitra-
tors.

Marbis shall be entitled to elect one arbitrator; SGUSA shall be entitied to elect one arbi-
trator as well. The third arbitrator shall be appointed in accordance with the rules of the
Arbitration Institution. The place of arbitration shall be Berlin, Germany. The language of
the arbitral proceedings shall be English, provided that any documents provided to the
arbitral tribunal may be in the English or German language. The right to obtain injunctive
relief before state courts remains unaffected. The arbitral tribunal shall rule on the costs of
the arbitral tribunal in accordance with Sections 91 para. 1 German Code of Civil Proce-
dure, ie based on the merit of the asserted claims as per the tribunals judgement n relation
to the aggregate value of the asserted claims. This arbitration agreement is governed by
the laws of the Federal Republic of Germany, provided, however, that the German conflict
of laws rules shall not apply.

Each Party acknowledges and confirms that arbitration pursuant to Section 8.9(b) shall be
the exclusive judicial remedy to settle any dispute or claims arising out of or relating to this
Agreement or the transactions contemplated herein without recourse to the state courts,
save for injunctive proceedings. Each Party hereby irrevocably and unconditionally waives
trial by jury if courts of the United States of America should become involved in any dispute
or claim which may arise out of or relating to this Agreement. Each Party further certifies
and acknowledges that (i) no representative of any other Person has represented, ex-
pressly or otherwise, that such other Person would not, in the event of litigation, seek to
enforce the foregoing waiver, (i) each such Person understands and has considered the
implications of this waiver voluntarily, (iii) each such Person makes this waiver voluntarily,
and (iv) each such Person has been induced to enter into this Agreement by, amongst
others, the waivers and certifications in this Section 8.9(c).

810 Entire Agreement; Amendments and Waivers

(@)

(0)

©

‘This Agreement (including its Preamble and all Annexes hereto) contains the entire agree-
ment between the Parties with respect to the subject matter thereof and supersedes all
prior agreements and understandings with respect thereto.

Unless explicilly set forth otherwise in this Agreement, any provision of this Agreement
(including this Section 8.10(b)) may be amended or waived only by written instrument ex-
ecuted by the Parties and explicitl referring to this Agreement, it being understood that
‘any amendment or waiver executed via electronic signatures (eg. via DocuSign or compa-
rable provider) shall be deemed to be in writing within the meaning of this Section 8.10(b).

Failure to enforce any provision of, or claim or right under, this Agreement shall not con-
stitute, and shall not be deemed, a waiver of such claim or right.

”
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811 Compliance with applicable data protection laws.

The Parties shall take all action and measures and make all declarations (including entering into
one or more separate data processing agreement and/or other agreements as necessary) to at
alltimes comply with applicable data protection laws, including the EU General Data Protection
Regulation (Reg. EU 2016/679) and the German Federal Data Protection Act (Bur-
desdatenschutzgesetz - BDSG).

812 Several

oy

Should any provision of this Agreement be or become invalid or unenforceable, the validity or
enforceability of the other provisions of this Agreement shall not be affected thereby. The invalid
or unenforceable provision shall be substituted by a suitable and equitable provision which, to
the extent permitted under applicable law, comes as close as possible to the economic intent of
the invalid or unenforceable provision. The same shall apply mutatis mutandis in case of gaps
(Regelungsliicken). If any provision of this Agreement s invalid because of the scope of any time
period or performance stipulated in this Agreement, a legally permissible time period or perfor-
mance shall be deemed to have been agreed which comes as close as possible to the stipulated
time period or performance. Section 139 German Civil Code shall be excluded

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, but all of which shall constitute one and the same instrument

Marbis GmbH Snail Games USA, Inc.

Culver City, USA, this

Karlsruhe, this

Raphael Stange Jim Tsai
Managing Director (Geschafsfuhrer) Chief Executive Officer

1
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Cooperation Agreement

This cooperation agreement (“Agreement’) s entered into by and between

1. Marbis GmbH, a limited liabilty company under the Laws of Germany, with seat in Karisruhe,
registered with the commercial register (Handefsregister) of the local court (Amtsgericht) of Kars-
ruhe under HRB 713868, with registered address at Griesbachstraie 10, 76185 Karisruhe

—"Marbis” —

2. Snail Games USA Inc., an incorporation under the Laws of California, United States of America,
with its principal place of business at 12049 Jefferson Blvd., Culver City, CA 90230, USA

~"SGUSA" -

~Marbis and SGUSA collectively “Parties".
eacha "Party”





image19.jpeg
DocuSign Envelope ID: 0SFTCEES-D4AS-4741-8113-FC1196205355

ANNEX P()

Definitions

Throughout the Agreement, except where set forth othervise, the following capitalized terms
shall have the meanings ascribed to them, respectively, as follows:

"Affiliate” means any Person (i) affiated within the meaning of section 15
German Stock Corporation Act, regardless of whether such Per-
son qualifies as entrepreneur or enterprise within the meaning of
section 15 German Stock Corporation Act, and (i) any related
Person within the meaning of section 15 German Tax Act
(Abgabenordnung) and (i) any Person affiiated with such re-
lated Person, and such related Person's afflates, and such af-
filiates' related Persons, in each case within the meanings of
Iit. (1) and (i), respectively.

"Ark1 License Agree- means the license agreement dated 20 September 2022 be-

ment" tween SDE and SGUSA in refation to Ark SE and Ark SA, ac-
cessible under hitps:/Awvw.sec.qov/Archivesfed-

gar/data/1886894/0001104659221090304m212883514_ex10-
12.ntm, as amended from time to time in accordance with Sec-
tion 6.4,

"Ark2 License Agree- means the icense agreement dated 27 April 2022 between SDE
ment" and SGUSA in relation to Ark2, accessible under
https:/iwww.sec gov/Archives/ed-
gar/data/1886894/000110465922109030/tm2128835d14 ex10-
5htm, as amended from time to time in accordance with Sec-

tion 6.4.

"Ark  License Agree- means the Ark 1 License Agreement and the Ark 2 License
ments” Agreement

"Confidential Infor- shall mean information that one Party (o any of s Affiiates) dis-
mation” closes to the other Party (or any of its Affiiates) under this Agree-

ment, and that (i) contains confidential and/or proprietary data,
(iyis marked as confidential o (i) would usually or typically be
considered as confidential

"German Civil Code” means the German Civil Code (Blrgeriiches Gesetzbuch —
BGB) as in effect on the date hereof.

"German Civil Proce- means the German Civil Procedures Code (Zivilprozessordnung

dures Code” - ZPO) as in effect on the date hereof.

"German  Commercial means the German Commercial Code (Handesigesetzbuch —
Code" HGB) as in effect on the Signing Date.

"German  Insolvency means the German Insolvency Code (Insolvenzordnung ~ InsO)
Code” as in effect on the date hereof.

"German Stock Corpora- means the German Stock Corporation Act (Aktiengesetz - AK(G)
tion Act’ as in effect on the date hereof.

1
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"German Tax Act" means the German Tax Act (Abgabenordnung - AO) as in effect
of the date hereof.
"Law" means any federal, state, regional, county, local or other sover-

eign law, statute, ordinance (Verwaltungsvorschrit), directive
(Richtlinie). regulation (Verordnung), code, judgement, constitu-
tion, edict, treaty or comparable binding rule of general applica-
bilty issued by any Govermental Authority.

"Person” means any individual, corporation, partnership, limited liability

‘company. firm, joint venture, association, joint-stock company,
trust, unincorporated organization, govermmental authority or
other entity.

"usD" means US Dollars or US Dolar, being the official currency of the

United States of America.

Interpretation

(@

(0)

©

(@)

()

@

(0

The headings of the Sections and sub-Sections contained in this Agreement are for con-
venience purposes only and shall not affect the interpretation of any of the provisions of
this Agreement

Wherever a German term has been included in brackets and/or italics with respect to a
certain English term, such German term shall be authoritative for the interpretation of the
relevant English term throughout this Agreement.

‘The terms "including”, "in particular” or terms with comparable meanings shall be deemed
followed by the words "without limitation”.

Capitalized terms defined in the singular have a comparable meaning when used in the
plural, and vice versa

Where this Agreement requires a Party to “procure” an action or result, such Party as-
sumes the full responsibility and liabilty that the relevant action is taken and the relevant
resultis achieved.

Where this Agreement requires a Party to use "commercially reasonable efforts such
Party shall be required to take all reasonable and appropriate efforts from the perspective
of a prudent businessperson

Where this Agreement requires a Party to *promptly” take action, such Party shall take all
required actions without undue delay.

For the purpose of this Agreement, unless explicitl stipulated otherwise herein, interest
shall be calculated daily calculated on an actual days count based on a 360 days year
(act/360). Any amounts of interest payable under or in connection with this Agreement
shall be due and payable concurrently vith the amount to which it relates.

Except where ofherwise specifically set forth in this Agreement, references to a specific
time in this Agreement are references to local time in Berlin, Germany.

Any references to any Person throughout this Agreement shall include any legal successor
of such referenced Person.

20
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PREAMBLE

A

(B)

©)

(©)

®

F)

©

(H)

Marbis is a leading provider in the area of game servers and application hosting doing business
s "Nitrado”.

SDE Inc., a corporation under the Laws of Calffornia, United States of America, vith its principal
place of business at 200 E. Sandpointe Ave, Suite 600, Santa Ana, CA 92707, USA (‘SDE'), Is
the parent company of Wildcard Properties, LLC, a Florida limited liability company doing busi-
ness as "Studio Wildcard", with its principal place of business at 200 E. Sandpointe Ave, Suite
600, Santa Ana, CA 92707, USA (Wildcard"), a game developer.

In 2016, SDE and Wildcard launched and officially released the game titled "Ark: Survival
Evolved" (together with any and all released and unreleased, existing and fulure, versions, up-
dates, downloadable contents, expansions, and other modifications, additions andior variations
thereof, "Ark SE"). In addition, SDE and Wildcard intend to launch and officiall release a remake
of Ark SE under the tile "Ark: Survival Ascended” (together with any and all released and unre-
leased, existing and future, versions, updates, downloadable contents, expansions, and other
modifications, additions andior variations thereof, "Ark SA"). In December 2020, SDE and Wild-
card announced the development of a sequel to Ark SE and Ark SA under the working ttle "Ark /1"
(together with any and all released and nreleased, existing and future, versions, updates, down-
loadable contents, expansions, and other modifications, additions andior variations thereof, "Ark
2", and Ark SA and Ark I, together with any and all future remakes, sequels, prequels, spin-offs,
and other related contents, collectively "Games", each a "Game").

Under the Ark 1 License Agreement, SDE has granted SGUSA an exclusive, sublicensable,
worldwide license to use, operate, service (including server maintenance). distribute, offer, sell,
charge fees for, market, reproduce, advertise, promote, publish or othenvise commercialize Atk
SE and Ark SA (and any intellectual property rights therein), including the right to host Ark SE
and make Ark SE available to end-customers online (colectively, "Ark 1 Game License").

Under the Ark 2 License Agreement, SDE has granted SGUSA an exclusive, sublicensable,
worldwide license to use, operate, service (including server maintenance). distribute, offer, sell,
charge fees for, market, reproduce, advertise, promote, publish or otherwise commercialize Ark
2 (and any intellectual property rights therein), including the right to host the Games and make
the Games available to end-customers online (collectively, "Ark 2 Game License).

Marbis and SGUSA have entered into a certain business relationship under which Marbis leases
“official servers’” for the functional hosting of Ark SE to SGUSA. Under said business relationship,
Marbis has invoiced SGUSA in the amount of USD 1,046,932 accrued in March 2023 through
June 2023 ("Deferred Receivables"). SGUSA has not made payment of the relevant amounts
to Marbis; the invoices currently remain outstanding

SGUSA requires short term financing to fulfil certain of ts obligations pertaining to the Ark Li-
cense Agreements and/ or publish Ark SA. Marbis intends to provide such short term financing
in addition to deferring the Deferred Receivables

SGUSA intends to grant and (sub)icense to Marbis the exclusive rights to (i)(A) provide official
servers for hosting the Games in accordance with the terms and conditions of one or more server
lease agreements to be agreed between SGUSA and Marbis, and (B) act as exclusive provider
of private and community servers (other than Excepted Servers as defined in Section 6.1(c)(i))
under one or more private server agreements to be agreed between SGUSA and Marbis with
respect o the Games, and, (i) under certain circumstances set forth in this Agreement, (4) pro-
vide official servers for hosting Ark SE in accordance with the terms and condiftions of one or
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o

)

more server lease agreements to be agreed between SGUSA and Marbis, and (B) act as exclu-
sive provider of private and community servers (other than Excepted Servers as defined in Sec-
tion 6.1(c)(i)) under one or more private server agreements to be agreed between SGUSA and
Marbis with respect to Ark SE (the server lease agreements referred to under It (i(A) and
fit.(i)(A), collectively "Game Hosting Agreements"), and in each case in accordance with the
exclusivity provision set forth herein, in the relevant Game Hosting Agreement and the relevant
private server agreement

Annex P(1) contains the meanings of certain capitalized terms used throughout this Agreement
s well as certain provisions regarding the interpretation of this Agreement and its terms.

This Agreement, in particular the commercial terms reflected herein, s the result of negotiations
between, and has been reviewed by, the Parties and their respective counsel. Accordingly, this
Agreement is, and shall be deemed o be, the product of all Parties hereto, and, in particular,
there shall be no presumption that an ambiguity should be construed in favor of or against any
Party s a result of such Party's fole in drafting this Agreement.

Now, THEREFORE, the Parties agree as follows:

12

FUNDING
Funding of SGUSA

‘Subject to the terms and conditions of this Agreement, Marbis hereby grants to SGUSA funding
("Funding") up to the principal amount (Principal Amount’) of

USD 4,046,932
(in words: US Dollars four million forty-six thousand nine hundred thirty-two).
Disbursement

(a)  Onaccount of the Principal Amount, and subject to the terms and conditions of this Agree-
ment, Marbis hereby defers settlement of the Deferred Receivables until repayment
thereof has occurred in accordance Section 2 or otfienwise pursuant to this Agreement.

(b)  Onaccount of the Principal Amount, and subject o the terms and conditions of this Agree-
ment, Marbis shall provide SGUSA with funds in cash in an aggregate amount of up to
USD 3,000,000 (in words: US Dollars three million) ("Funding Amount’) without discount
and free of bank charges and costs (other than those levied by the receiving bank) to
SGUSA within five (5) Business Days after receipt of a Draw Down Notice (as defined
below); the dates on which the respective Tranches (as defined below) are disbursed to
SGUSA, each a "Disbursement Date"), it being understood that such Tranches shall be
paid directly by Marbis to SGUSA by way of abbreviated payment

()  Subject to Section 1.2(d) below, SGUSA shall be entitled to request the disbursement of
the Funding Amount only in several (but not one) tranches of p to USD 500,000 (each a
“Tranche") by issuing, in each case, a written draw down notice to Marbis setting forth the
relevant amount of the Tranche to be paid to SGUSA (each a "Draw Down Notice"), pro-
vided that (i) no more than two (2) Draw Down Notices may be issued per calendar month,
(i) no Draw Down Notice may be issued prior to the lapse of two (2) weeks since issuing
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13

14

the previous Draw Down Notice, (i) no Draw Down Notice may be issued after 31 Decem-
ber 2023, (iv) the aggregate amount requested by issuing Draw Down Notices shall in no
event exceed the Funding Amount, and (v) the aggregate sum of the amounts (A) re-
quested under all issued Draw Down Notices plus (B) the Deferred Receivables, plus
(C) any other amounts due and payable by SGUSA to Marbis under any agreement exist-
ing from time to time (including this Agreement but other than damages payable hereun-
der) shall in no event exceed the Principal Amount.

(d) SGUSA may at any time in its Sole discretion issue an initial Draw Down Notice with re-
spectto one (1) Tranche of up to USD 500,000, SGUSA's entitiement to issue subsequent
Draw Down Notices with respect to further Tranches shall be (i) subject to, and conditional
upon, SGUSA's full compliance with its information obligation under Section 3.1, (i) sub-
ject to Marbis' termination right under Section 5.2(a), and (ii) subject to the conclusion of
one or more Game Hosting Agreements relating to the Games.
(e)  Payment of each Tranche shall be made to the following bank account of SGUSA
Bank
Bank Address
‘Account Name:
Acc. Holder Address
Account No.
SWIFT:
Routing
TaxiD
or o suich bank account of SGUSA set forth in the relevant Draw Down Notice.
() Promptly after receipt of the relevant portion of the Funding Amount under a Draw Down
Notice in SGUSA's bank account, SGUSA shall confirm receipt thereof to Marbis.
Interest

Notwithstanding the generality of Section 8.3, in consideration for the rights and obligations of
the Parties stipulated under this Agreement, and the ongoing business relationship among the
Parties, the Marbis and SGUSA agree that the Funding shall be granted on an interest-free basis
and that the Principal Amount outstanding from time to time ("Repayment Amount") shall not
bear interest.

Purpose of Funding

(@

(0)

SGUSA shall use the Principal Amount exclusively to fulfill its obligations under the Ark
License Agreements ("Purpose”).

In particular, the Principal Amount shall not be used for any payments to (i) any direct o
indirect shareholder, beneficial owner, manager, director, employee, officer, Affiate, sub-
sidiary or any other form of related party of SGUSA, (i) any other borrower, debt, mezza-
nine, equity or other financing provider towards which SGUSA, or any of its Affiates
hasfhave, or will from time to time have, an obligation, duty, liabilty or other form of pay-
ment responsibilty, or (i) service providers of SGUSA, or any ofits Affliates, in each case
of items (i) through (i) other than in consideration for services in connection with the Pur-
pose.
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22

23

No Collateral

‘The claims of Marbis vis-a-vis SGUSA for repayment of the Repayment Amount under this Agree-
ment shall remain unsecured, and Marbis shall not be entiled to request any security or security
interest in connection with the claims for repayment of the Repayment Amount.

REPAYMENT
Repayment of Repayment Amount

Subject to (i) any Early Repayment, (i) termination of this Agreement by Marbis under Sec-
tion 5.2(a), the Repayment Amount shall be due and payable in full and without any discount,
deduction or other charges to Marbis in monthy instaiments as follows:

(a) If Ark SA is officially launched and released globally on the Personal Computer Platform
no later than on 31 October 2023, SGUSA shall pay to Marbis an amount equal to twenty
per cent (20%) of the monthly gross revenue received by SGUSA andor any ifits Affiates
solely pertaining to Ark SA up to the Repayment Amount until the Repayment Amount has
been repaid in full;

(b)  If Ark SA has not been officially launched and released globally on the Personal Computer
Platform by 31 October 2023, SGUSA shall pay to Marbis an amount equal to twenty per
cent (20%) of the monthly gross revenue received by SGUSA andior any of ts Affiiates
solely pertaining to Ark SE and the Games up to the Repayment Amount until the Repay-
ment Amount has been repaid in full

(c)  Subjectto an Early Repayment, in which case Section 2.3(a) shall apply, any repayment
of the Repayment Amount (or portions thereof) shall be due and payable by SGUSA to
Marbis (i) no later than five (5) Business Days after receipt by Marbis of the respective
Revenue Statement (as defined in Section 3.2(b)) for the relevant calendar month, but
(i) in any event no later than on the last Business Day of a calendar month for the preced-
ing calendar month. The Parties acknowledge and agree that that the first instalment pay-
able to Marbis under this Section 2.1 shall be (i) calculated based on the relevant gross
revenue generated in November 2023, and (ii) due and payable on the relevant payment
date in December 2023

Marbis Account

Any amounts payable to Marbis under this Agreement shall be paid to the following bank account
of Marbis

Account Owner
Bank:
1BAN:
SWIET:
or to such bank account notified to SGUSA no later than three (3) Business Days prior to the
relevant payment due date.
Early Repayment

(a)  SGUSA shall be entitled to settle the Repayment Amount (or portions thereof), at any time,
without any prepayment fee, penalty or break costs ('Early Repayment") to the account
setforth in, or notified in accordance with, Section 2.2




